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SALT LAKE CITY COUNCIL STAFF REPORT 
 
DATE:   March 11, 2005 
 
SUBJECT: Petition 400-03-34 – Legislative Action sponsored by Council 

Member Christensen – request to reevaluate the Zoning Ordinance 
relating to Non-conforming use and Non-complying structure 
regulations 

 
AFFECTED COUNCIL DISTRICTS: If the ordinance is adopted the Zoning Ordinance will affect Council 

Districts citywide and the master plan amendment will affect Council 
District 3 

 
STAFF REPORT BY:   Janice Jardine, Land Use Policy Analyst 
 
ADMINISTRATIVE DEPT.  Community Development Department, Planning Division 
AND CONTACT PERSON:  Everett Joyce, Principal Planner  
 
NOTICE REQUIREMENTS:  Newspaper advertisement and written notification to surrounding 

property owners 14 days prior to the Public Hearing 
 
 
KEY ELEMENTS:  
 
A. This action would amend the Zoning Ordinance Non-conforming Use and Non-complying Structures 

Chapter (21A.38), Special Exceptions section (21A.52.Q) and Definitions section (21A.62.040).  (Please 
refer to Attachment A for a comparison of current and proposed text for the Non-conforming Use and 
Non-complying Structures Chapter.)  In addition, the Administration notes that the proposed text changes 
will require amending the Avenues Community Master Plan relating to non-conforming use policy.  An 
ordinance has been prepared for Council consideration. 

 
B. The proposed text changes would establish the following three-tier classification system and processes: 

1. Reconstruction of structures containing legal non-conforming residential uses and residential 
structures that may be legally non-complying with current zoning standards would be considered 
through an Administrative process. 

2. Reconstruction of structures with legal non-residential non-conforming uses and non-residential 
structures that may be legally non-complying with current zoning standards would be considered 
through the Board of Adjustment Special Exception process. 

3. Enlargement or reoccupation of a structure with a more intensive non-conforming use would be 
considered through the Planning Commission Conditional Use process. 

 
C. The Legislative Action adopted by the Council requested a reevaluation of the non-conforming use and 

non-complying structure section of the Zoning Ordinance with a particular focus on the following: 
1. Eliminate the current percentage limitations for reconstruction, improvement or expansion of non-

conforming uses and non-complying structures. 
2. Establish refined standards, public notification and review processes that include: 
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a. Replacement, reconstruction, improvement or expansion of certain types of non-
conforming uses and non-complying structures. 

b. Establish categories of non-conforming uses and non-complying structures with a 
different level of review and public notification depending upon the impact to the 
surrounding neighborhood.  

3. Other options that may be identified by the Administration. 
 
D. The purpose of the Non-conforming Use and Non-complying Structure Chapter (21A.38) is to regulate the 

continued existence of: 
1. Principal and accessory uses established prior to April 12, 1995 that do not conform to the use 

regulations in the zoning districts in which such uses are located.  (Non-conforming uses) 
2. Buildings, structures and property improvements constructed prior to April 12, 1995 that do not 

comply with the applicable bulk and/or yard area regulations in the zoning districts in which such 
buildings or structures are located.  (Non-complying structures) 

 
E. The Administration’s transmittal and Planning staff report note: 

4. The disadvantages of the current non-conforming approach is that it does not: 
a. Encourage maintenance and/or reinvestment. 
b. Ensure marketability of the property. 
c. Encourage reuse of non-conforming sites. 

5. The advantages of the proposed multi-tier classification approach is that it provides for: 
a. Reduction in the number of uses expected to be eliminated. 
b. Stabilizing uncertainty in future land use. 
c. Reuse of existing buildings and retention of desirable uses.  
d. Reduction in the number of properties being confronted with difficulties associated with 

financing, refinancing and obtaining reasonably priced insurance.   
6. Until recently, financing for purchase or reinvestment in non-conforming structures was not an issue. 
7. Currently,  many financial institutions are requiring letters from the City that specify that a structure 

that contains a nonconforming use or a structure that is non-complying with current zoning standards 
would be allowed to be completely rebuilt if destroyed.  Due to this requirement and the current 
zoning regulations relating to non-conforming uses and non-complying structures other non-traditional 
financing alternatives are required.  This jeopardizes potential sales or reinvestment, limits the amount 
of reinvestment and minimizes improvements in the properties. 

8. Mortgage loans for acquisition and major reinvestment of non-conforming properties often require 
higher interest rates or substantial cash down-payments.  In addition, insurance companies require 
higher premium payments.  These factors affect housing affordability and reinvestment in existing 
housing stock. 

9. Research has shown that this is a national issue, not just a local phenomenon.  Nationwide cities are 
modifying non-conforming regulations to address financing issues caused by local zoning codes. 

10. Recent trends in land use planning concepts are replacing the zoning concept of separate, distinct land 
uses with regulations that encourage mixed-use, transit-oriented, more compact development patterns. 

11. State statutes allow continued use of non-conforming uses and non-complying structures. 
12. The proposed text amendments do not completely remove the ability to eliminate non-conforming 

uses.  For example, analysis of the lower Avenues community indicates that from 1988 to 2004 
approximately 84 properties converted from 3 and 4 dwelling unit structures to single-family or duplex 
structures.  Voluntary demolition in excess of 50% of the cost of reconstruction or changing the non-
conforming use to a conforming use eliminates the non-conforming status of the property. 

13. The proposed text changes related to reconstruction and expansion are similar to existing elements of 
zoning ordinances of various Utah cities.  Most zoning ordinances allow total reconstruction or 
reconstruction if up to 50-60% destruction or damage occurs to a non-conforming use or non-
complying structure. 
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F. The Planning staff report included the following tables that provide a summary of the number of 

residential and non-residential non-conforming uses within the City.  In addition, the attached map 
identifies the location of the non-conforming uses 

 
 
 

Nonconforming Residential Multi-Family Dwellings 
In Single-Family – Duplex Zoning Districts 

Dwelling Units per 
Structure 

Avenues East 
Bench 

Sugar 
House 

Capitol 
Hill 

Northwest Central West 
Salt  
Lake  

SLC 
Total 

3-4 36 3 96 39 78 256 34 542 
5-9 66 20 34 16 5 74 12 227 
10-19 32 26 20 25 4 23 2 132 
20 plus 3 1 1 9 2 28 27 71 
Multi-family     25 49  74 
Condominiums 247       247 
TOTAL 384 50 151 89 114 430 75 1293 
Source:  Comparison of Salt Lake County Assessor land use classification and existing zoning. 
 
 
 
 
 

Nonconforming Commercial, Office, and Industrial Uses 
In Residential Zoning Districts 

Type of Use Avenues East  
Bench 

Sugar  
House 

Capitol 
Hill 

Northwest Central  West 
Salt  
Lake  

SLC 
Total 

Commercial 19 6 58 25 15 107 21 251 
Office 7  9   20  36 
Industrial    3 2 8 11 24 
TOTAL 26 6 67 28 17 135 32 311 
Source:  Comparison of Salt Lake County Assessor land use classification and existing zoning. 
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G. The public process included an open house on September 16, 2004.  Notice was mailed to all Community 

Council Chairs, approximately 1300 owners of non-conforming properties and representatives of real 
estate, financial and business groups.  Please refer to the Administration’s transmittal for details.  

 
H. The City’s Police, Public Utilities and Transportation Departments/Divisions reviewed the request.  

Property owners will be required to comply with City development standards and current codes or 
regulations.  It is likely that some owners will need to upgrade utilities and infrastructure to rebuild 
replacement facilities.  

 
I. On October 27, 2005, the Planning Commission voted to forward a positive recommendation to the City 

Council to amend the Zoning Ordinance text and amend the Avenues Master Plan. 
 
J. Issues discussed at the Planning Commission hearing included: 

1. Commercial or non-residential non-conforming uses are not distributed evenly throughout the City. 
2. Neighborhoods throughout the City have different characteristics and the proposed changes do not 

establish standards for determining compatibility with the character of the neighborhoods in which 
they are located.  

3. People who are purchasing properties are small investors who purchase one or two properties. 
4. Many property owners rely on income generated from their properties and would have no way to 

recover the loss if the structures are destroyed by natural disaster. 
5. Lending institutions have established strict loan requirements due, in part, to Utah’s high rate of loan 

fraud and foreclosures.  For example, requiring a letter from the City that states that the structures 
could be rebuilt if destroyed by fire or other types of natural disasters or lending at a higher interest 
rate to finance or refinance loans for the property. 

6. Due to current lending and insurance practices that have stricter requirements for non-conforming 
properties, property owners either do not or find it difficult to reinvest in the properties. 

 
MATTERS AT ISSUE /POTENTIAL QUESTIONS FOR THE ADMINISTRATION: 
 
A. During the recent State Legislative session, S.B. 60S02 – Local Land Use Development and Management 

Act Amendments – was passed in both the House and the Senate.  This bill made several changes to the 
State Code relating to land use, planning and zoning.  (Please see Attachment B for the changes from the 
bill that applies to non-conforming uses.)  Key changes made to the regulation of nonconforming uses 
include: 
1. A municipality may not prohibit the reconstruction or restoration of a non-conforming structure or 

terminate the non-conforming use of a structure that is involuntarily destroyed in whole or in part due 
to fire or other calamity.  (The proposed zoning ordinance text changes would comply with this 
section.) 

2. A municipality may prohibit the reconstruction or restoration of a non-conforming structure or 
terminate the non-conforming use of a structure when: 

a. The structure is allowed to deteriorate to the extent that renders it uninhabitable. 
b. Written notice is provided to the property owner noting that the structure is uninhabitable and 

that the nonconforming structure or use will be lost if the structure is not repaired or restored 
within 6months, or 

c. The property owner has voluntarily demolished a majority of the non-conforming structure or 
the building that houses the non-conforming use. 

3. Burden of proof: 
a. The property owner shall have the burden of establishing the legal existence of a non-

conforming structure or use. 
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b. Any party claiming abandonment of a non-conforming use shall have the burden of 
establishing such abandonment. 

c. The property owner may rebut the presumption of abandonment and shall have the burden of 
establishing that abandonment has not occurred. 

 
B. The Planning staff report notes: 

1. The Executive Director of the Utah Apartment Association identified that the Association supports the 
zoning policy change for non-conforming rental properties.  The Association has been working with 
the State Property Rights Ombudsman and the State Legislature to address this problem.  

2. The State Ombudsman has provided an opinion that local ordinances prohibiting reconstruction 
without the payment of just compensation for the non-conforming use are illegal and unconstitutional. 

 
C. Council Members Christensen, Saxton and Turner recently met to discuss the proposed text changes.  

They have noted that there is strong support for the changes that address residential non-conforming 
uses/non-complying structures.  However, issues have been raised through the public review process 
concerning potential unintended impacts or consequences relating to the proposed changes for non-
residential non-conforming uses/non-complying structures.  They have noted that these issues could be 
addressed through further refinement of the proposed changes.  For example: 
1. A non-residential non-conforming uses/non-complying structure that contains both a non-residential 

and residential use could be allowed to expand the non-residential use and eliminate the residential 
use.  This could result in loss of the City’s affordable housing stock.  

2. The conditional use process is proposed for enlargement (including additional parking area) or 
replacement of a current non-conforming use with a more intensive non-conforming use.  It has been 
noted that the current conditional use criteria are general in nature and would not address specific 
design issues for expansion or intensification.   

 
D. The Council may wish to consider the following options to address this issue: 

1. Delay action on the proposed ordinance and request that the issues which have been identified relating 
to non-residential non-conforming uses/non-complying structures be addressed in further detail. 

2. Forward this issue to a public hearing. 
3. Forward this issue to a public hearing and request the City Attorney to prepare an additional ordinance 

that includes proposed text changes for residential non-conforming uses/non-complying structures 
only; express the intent to consider the residential non-conforming uses/non-complying structures at 
the hearing and continue the hearing for a later discussion of the non-residential non-conforming 
uses/non-complying structures.    

4. Other options identified at the Council Work Session briefing. 
 
MASTER PLAN AND POLICY CONSIDERATIONS: 
 
A. The Administration’s transmittal and Planning staff report note: 

1. Most master plans do not contain specific policy regarding non-conforming uses and non-complying 
structures. 

2. The Capitol Hill Community Master Plan contains policy recognizing a decrease in area density as 
non-conforming single-family structures that contain 3 or more units are converted back to single-
family use.  The Plan recommends phasing out incompatible industrial uses by rezoning the properties 
and encouraging relocation to industrially zoned land in appropriate areas of the City. 

3. The East Central Neighborhood Plan identifies encouraging compatible infill housing on lots 
containing non-conforming uses. 

4. The Avenues Master Plan land use section provides the following information: 
• Policy Regarding Nonconforming Uses 
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o The City should not grant variances to rebuild structures containing nonconforming uses.  
Once the structure has deteriorated, as defined in the nonconforming use ordinance (Salt Lake 
City Zoning Ordinance), or is lost because of fire or other act of God, the property should 
revert to a use conforming to present zoning. 

• As previously noted, the ordinance prepared for Council consideration includes an amendment to 
the Avenues Master Plan. 

 
B. The City’s Comprehensive Housing Plan policy statements address a variety of housing issues including 

quality design, public and neighborhood participation and interaction, transit-oriented development, 
encouraging mixed-use developments, housing preservation, rehabilitation and replacement, zoning 
policies and programs that preserve housing opportunities as well as business opportunities.   

 
C. The City’s Strategic Plan and the Futures Commission Report express concepts such as maintaining a 

prominent sustainable city, ensuring the City is designed to the highest aesthetic standards and is 
pedestrian friendly, convenient, and inviting, but not at the expense of minimizing environmental 
stewardship or neighborhood vitality.  The Plans emphasize placing a high priority on maintaining and 
developing new affordable residential housing in attractive, friendly, safe environments and creating 
attractive conditions for business expansion including retention and attraction of large and small 
businesses. 

 
D. The Council’s growth policy notes that growth in Salt Lake City will be deemed the most desirable if it 

meets the following criteria: 
1. Is aesthetically pleasing; 
2. Contributes to a livable community environment; 
3. Yields no negative net fiscal impact unless an overriding public purpose is served; and 
4. Forestalls negative impacts associated with inactivity. 

 
E. The City’s 1990 Urban Design Element includes statements that emphasize preserving the City’s image, 

neighborhood character and maintaining livability while being sensitive to social and economic realities. 
 
CHRONOLOGY: 
 

The Administration’s transmittal provides a chronology of events relating to the proposed rezoning 
and master plan amendment.  Key dates are listed below.  Please refer to the Administration’s chronology for 
details. 

• March 8, 2004   Council adopts Legislative Action  
• September 16, 2004  Planning sponsored Open House  
• October 27, 2004  Planning Commission hearing 
• November 2004   Ordinance received from City Attorney 

 
cc: Sam Guevara, Rocky Fluhart, DJ Baxter, Ed Rutan, Lynn Pace, Louis Zunguze, Brent Wilde, Doug 

Wheelwright, Cheri Coffey, Everett Joyce, Jennifer Bruno, Jan Aramaki, Marge Harvey, Sylvia Jones, 
Annette Daley, Barry Esham, Gwen Springmeyer 

 
File Location:  Community Development Dept., Planning Division, Zoning Ordinance Text Amendment, Non-
conforming uses and Non-complying structures 
 



ATTACHMENT A 
Current text Proposed text 
Purpose: 
• To regulate the continued existence of: 

o Principal and accessory uses established prior to April 12, 1995 
that do not conform to the use regulations in the zoning districts 
in which such uses are located. 

o Buildings, structures and property improvements constructed 
prior to April 12, 1995 that do not comply with the applicable 
bulk and/or yard area regulations in the zoning districts in which 
such buildings or structures are located. 

 

Intent Statement (addition to Purpose Statement): 
• Allow continued use of legal non-conforming uses and non-complying 

structures. 
• Protect existing conforming development. 
• Promote orderly development and improvement of the community. 
• Allow uses and structures that are compatible or complement existing or planned 

development patterns. 
• Improve better integration of uses and structures into the surrounding 

neighborhood. 
• Eliminate or bring into compliance uses or structures that hinder attainment of 

the City’s master plan polices, create a nuisance or are a hazard. 
Destruction: 
• Non-conforming uses – Structures containing non-conforming uses 

may be rebuilt if voluntarily razed or destroyed by fire or other 
natural calamity, if demolition or destruction does not exceed 50% 
of the replacement cost of the structure. 

• Non-complying structures – Residential and non-residential 
structures may be rebuilt if destroyed by fire or natural calamity, if 
the demolition or destruction does not exceed 75% or less of the 
replacement cost of the structure. 

Destruction: 
• Non-conforming uses: 

o Structures containing non-conforming uses may be rebuilt if destroyed by 
fire or natural calamity in excess of 50% destruction. 

o Voluntarily demolition is limited to 50% of the structure. 
o Residential – Zoning Administrator approval of reconstruction subject to 

compliance with other development standards and no increase in intensity 
or number of dwelling units. 

o Non-residential – Board of Adjustment Special Exception approval subject 
to: 
 Site plan review to better meet underlying zoning standards. 
 Compliance with local or state development standards. 
 Reconstruction is compatible with neighborhood character. 
 No negative enforcement history regarding continual public nuisance. 

• Non-complying structures: 
o Residential and non-residential structures may be rebuilt if damaged by 

fire or natural calamity. 
Enlargement or Alteration: 
• Non-conforming use – Allows enlargement, expansion or extension 

of a structure containing a non-conforming use provided there is no 
increase in required parking.  Required parking calculations are 
limited by parking capacity of existing hard surfaced parking area on 
the property. 

• Non-complying structure – Allows enlargement, repair, maintenance 
and alterations of a non-complying structure provided there is no 
increase in the degree of non-compliance or creation of any new 
non-compliance. 

Enlargement or Intensification: 
Non-conforming use – Allows enlargement or re-occupation of a structure with a 
more intensive non-conforming use subject to the Planning Commission Conditional 
Use process.  Approval is subject to: 

o The condition and economic life of the building. 
o Reuse of buildings with architectural or historic value. 
o Supporting walk to work or live-work opportunities. 
o Providing an appropriate scale of neighborhood or community level services. 
o Enlargement and reuse of the structure would not substantially change 

neighborhood character. 
o Compliance with local or state development standards. 
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